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RECENT CASES. 401 

Railroads — Negligence— Pedestrians — Duty to Keep a Lookout. — 
McClanahan v. Vicksburg, 35 So. 903 (La.). — While intoxicated, a man 
entered upon a railroad track in the daytime in the open country and fell 
on the track. While lying in this position he was killed by a train, the 
engineer not seeing him until within a short distance. Held, that, while the 
deceased was guilty of contributory negligence, the failure of the engineer to 
keep a closer lookout was such negligence as to justify a recovery. Provosity, 
J., dissenting. 

Whether a railroad company is liable to a trespasser to maintain a strict 
lookout is a widely disputed question. Yarmci v. Railroad, 75 Mo. 575 ; Smith 
v. Railroad, 14 N. C. 728; Patton v. Railroad, 89 Tenn. 370; Memphis & C. R. 
Co. v. Womack, 84 Ala. 149; Denman v. St. P. & D. R. Co., 26 Minn. 357. 
And even while it may owe such a duty to its passengers, this does not imply 
a corresponding duty toward a trespasser. N. Y., N. H. & H. R. R. Co. v. 
Kelly, 35 C. C. A. 571. It would seem that in the States where such a liability 
is placed upon the railroad company, a like responsibility would rest upon a 
trespasser, since the danger is equally obvious to either. But in such a case 
it has been held that if the engineer, in the exercise of reasonable care, might 
have avoided the accident, the company will be liable. B. &■ O. R. Co. v. 
Hellenthal, 31 C. C. A. 414; Kirthy v. C. M. & St. P. R. Co., 65 Fed. 386; B. 
& O. R. Co. v. Anderson, 85 Fed. 413 ; Chicago, N. W. R. Co. v. Donahue, 75 
111. 106; Wood, R. Law (2d ed.), 1468. This would seem to be a reasonable 
rule, since no one is justified by the negligence of another in taking his life, 
through either intent or negligence. The question of the responsibility of a 
railroad company to a trespasser to maintain a lookout is entirely unsettled, 
but once the danger is discovered, nothing less than the utmost efforts to pre- 
vent the accident will relieve it. 

Street and Interurban Railroad — Annexed Territory — Contracts. — 
Ind. Ry. Co. v. Hoffman, 69 N. E. 399 (Ind.).— There was a contract between 
a city and a street railway company by which the company agreed to trans- 
port passengers on transfers upon any of its lines within the city limits. 
Held, that where the city subsequently in the exercise of its governmental 
power extended its limits, the company was bound to carry passengers upon its 
interurban line to the new city limits without extra charge. 

This seems to be the first decision on this point in this court. The case 
holds that a city may increase the benefits which it derives from a contract 
without the consent of the other party on the ground that the possible exercise 
of this governmental power of extension must have been in contemplation of 
the parties. It is well established that the contract of a municipality cannot 
be altered or abrogated without the consent of both parties. 20 Am. & Eng. 
Ency., 1 1 57; Sawyer v. Concordia, 12 Fed. Rep. 754; Nelson v. Parish, in U. 
S. 716. A city is not excused from its contract where it fails to exercise its 
governmental power and as a result is unable to receive any benefit from the 
contract. Murray v. Kansas City, 47 Mo. App. 105. As tending to support 
the present decision it has been held that a legislative act modifying the 
territorial limits of a city is not unconstitutional although it operates to 
decrease the security of prior creditors. State v. Lake City, 25 Minn. 404; 
Wade v. City of Richmond, 18 Gratt. (Va.) 583 The court in the principal 
case relies almost entirely upon the principle that municipal ordinances be- 



